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OUTSTANDING EVENTS IN RAILWAY 
REGULATION. 

While the regulation of public carriers began at least five 
hundred years before Moses received the tablets of the law on 
Mount Sinai, the regulation of railroads by the National Govern- 
ment was undertaken with hesitation because of the individualistic 
training of Americans, and because of the fear of centralization 
of power in the Federal Government. 

The tendency of the last two decades has, in America as else- 
where, been towards collectivism and centralization, and today 
statesmen propose many things which would have shocked our 
fathers. Legislatures, courts and administrative bodies, exercising 
judicial functions, may hasten, even, to a limited extent, direct 
governmental changes ; but in a real sense such changes are made 
by the great body of the people through the force of public 
opinion and these tribunals but register, unconsciously at times it 
may be, the demands of the public. This proposition is nowhere 
more definitely proven than in the changes which have taken place 
since the passage in 1887 of the Act to Regulate Commerce, which 
in its origin was largely a legislative registration of the sentiment 
aroused by the Granger movement. 

That Act was thought by some to give the Interstate Commerce 
Commission controlling power to prohibit greater charges for 
shorter hauls than for longer hauls over the same line in the same 
direction ; but the courts, not yet advanced as far as the public, so 
construed the Act as to nullify the attempt to grant the power. 1 

This clause, as will later be shown, had its influence, entirely 
independent of the courts and of the Commission. The original 
Act as construed and enforced gave the Commission only advisory 
power over existing rates, but its power to annul increased rates 
was sustained twenty years after the passage of the statute. 2 

Another provision of the Act of 1887 made the Interstate 
Commerce Commission an agency to aid shippers, by awarding 

"See the judicial history of this clause, known as the Long and Short 
Haul or Fourth Section clause, and the vigorous protests of Mr. Justice 
Harlan in dissenting from the conclusions of the majority of the Supreme 
Court, Watkins, Shippers and Carriers (2nd ed.) §§ 152, 153, 154, 199. 

'Southern Ry. v. Tift (1907) 206 U. S. 428, 27 Sup. Ct. 709; Illinois 
Central R. R. v. Interstate Commerce Commission (1907) 206 U. S. 441, 
27 Sup. Ct 700. 



48 COLUMBIA LAW REVIEW. 

reparation for exacting unlawful rates. This provision being of 
benefit to a limited number of shippers, has not been influenced 
by the dynamics of public judgment and has therefore been 
enforced by the Commission with conservatism if not reluctance. 3 
Opposition to the Hamiltonian theories of government appears 
from the provision yet retained, excluding the regulation of intra- 
state transportation. 4 

That the long and short haul provision of Section 4 of the 
original act was practically nullified has already been stated; but 
the mistake of an attorney for the Chesapeake and Ohio Railroad 
who advised that such clause was valid, has materially affected 
many rates and rate relationships. Under the advice of its attor- 
ney that road made its low port rates to Norfolk, Virginia, the 
maximum for the shorter hauls to interior points. Thus were 
Virginia cities given lower rates than other Southern points equally 
near or nearer to Western markets. 5 As other roads were built 
and branch lines constructed, competition compelled the extension 
of these lower rates; and the Commission seeking to prevent undue 
preference and discrimination extended this benefit to points fur- 
ther south.* 

Except for the result of this error of a lawyer in accepting 
the long and short haul clause as meaning what it said, and the 
condemnation of increased rates on lumber in the South followed 
by requiring the payment of large reparation to shippers, the act 
to regulate commerce had little or no force prior to its amendment 
in 1906. 

Just prior to 1906 the public was aroused in opposition to rail- 
roads and monopolies. As a result the act to regulate commerce 
was amended, the powers of the Commission strengthened and 
numerous prosecutions begun under the Sherman Anti-Trust Law. 

'It is not necessary here to take the space to cite cases establishing this 
attitude of the Commission. Those wishing to make further investigation 
of this proposition should consult the Traffic World of October 4, 1917 
pp. 733, 734, §§ 25, 26, an article by the writer hereof entitled "How to 
Try a Case Before the Commission." The conflicting views of the Com- 
mission in the recent case of Sloss-Sheffield Steel & Iron Co. v. Louisville 
and Nashville R. R. (1918) SI I. C. C. 635 rather fully summarize the 
former cases. 

4 Watkins, op. cit. § 336. 

5 Danville v. Southern Ry. (1900) 8 I. C. C. 409, 416. 

'Corporation Commission of North Carolina v. Norfolk & Western Ry. 
(1910) 19 I. C. C. 303, and cases cited at 308; Rates to North Carolina 
Points (1914) 29 I. C. C. 550; Corporation Commission of North Carolina 
v. Southern Ry. (1915) 33 I. C. C. 487. 
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The outstanding change in the act to regulate commerce contained 
in the Hepburn Amendment of 1906 was to make valid the orders 
of the Commission, unless and until they were set aside by a court 
of competent jurisdiction. The same sentiment that resulted in 
the amendment caused a stricter enforcement of the anti-rebate 
statutes, and rebates soon became practically unknown. 

The public sentiment of 1906 continued and under its influ- 
ence Congress, in 1910, amended the long and short haul clause, 
giving the Commission that authority which many thought the 
original Act gave, and conferring the important power of sus- 
pending increased rates. 7 The Panama Canal Act of 1912 em- 
powered boat lines to demand and receive on order of the Com- 
mission the right to join with rail carriers in through routes and 
joint rates and to require proportional rates from and to the ports 
where their boats touched. 8 

Probably caused in part at least and certainly augmented by 
fraudulent manipulations of the corporate finances of the railroads, 
there existed prior to 1917 a general opinion that railway charges 
were excessive. This opinion was reflected by the Commission's 
action when efforts were made to obtain important rate increases. 
The increases sought in 1910 were denied; 9 those of 1914 were 
first denied with the advice to make charges for accessory services 
and then granted in part ; 10 the effort to increase Western rates in 
1915 was only partially successful, 11 and in 1917 a general advance 
of fifteen per cent, was first largely denied, although later granted 
under the influence of war conditions. 12 

Certainly as early as 1910 farsighted railway officials began to 
believe that unless their operating revenues were increased, they 
could not meet constantly advancing costs of operation and provide 
improvements adequate to supply the demands of a growing com- 
merce. This belief was shared neither by the public nor by the 
Commission, and when the war came most roads lacked proper 
facilities to perform their public duties. 

The decade from 1906 to 1916 showed little progress towards 

'Act of June 29, 1906; 34 Stat. 584, c. 3591; Watkins, op cit. c. 9. 

"Baltimore etc. Steamship Co. v. Atlantic Coast Line R. R. (1918) 49 
I. C. C. 176. 

'In Re Advances In Rates, Eastern Case (1911) 20 I. C. C. 243; In Re 
Advances In Rates, Western Case (1911) 20 I. C. C. 307. 

"Five Per Cent Case (1914) 31 I. C. C. 351, 32 I. C. C. 325. 

u 1915 Western Rate Advance Case (1915) 35 I. C. C. 497. 

"Fifteen Per Cent Case (1917) 45 I. C. C. 303. 
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the development of any constructive principles in rate judging. 
The Commission in the Shreveport Case 13 told State Commissions 
that there was a line beyond which they could not go in reducing 
State rates. This important decision represents a decided depar- 
ture from former practices, a departure which would not have 
been possible prior to a change from the notion of exclusive State 
control towards the Federalist theory of government. 

In the Five Per Cent. Case 1 * Mr. Commissioner Harlan first 
gave expression to the theory that certain switching and terminal 
services should be paid for in addition to charges for the line haul ; 
and in 191 5 Western Rate Advance Case 1 " Mr. Commissioner 
Daniels gave more attention to developing the testimony relating 
to cost of service than had theretofore been given. 

The forcible taking of the railroads under the emergency of 
war has radically altered the situation. Shippers have had enough 
of Government control and are now willing to concede rates which 
they once thought exorbitant. They are not, however, convinced 
that all the increases in rates made by the Government are reason- 
able or necessary. 

The railroads are chastened by the experience of the last year ; 
and are ready to make many concessions to prevent government 
ownership. No longer will public opinion oppose cooperation by 
the railroads in the use of facilities, in pooling freights, cars and 
terminals, provided these rights are granted subject to proper 
regulation by the Commission. 

If Congress should keep control of the railroads for five years, 
it will be difficult, if not impossible, ever to return them to their 
owners; and we cannot with much accuracy forecast what kinds 
of rates and rate principles will be adopted. Whatever rates should 
be adopted would probably be much higher than under private 
ownership. 

With the concessions which the railroads will make to get back 
their property, a return to private ownership would likely be free 
from corporate mismanagement, waste would be lessened, wages 
maintained and there would be hope of lower rates although not 
so low as were rates in 1916. 

"Houston etc. Ry. v. U. S. (1914) 234 U. S. 342, 34 Sup. Ct. 833, 
affirming Texas etc. Ry. v. U. S. (1913) 205 Fed. 380 and sustaining the 
Commission in Railroad Commission of Louisiana v. St Louis etc. Ry. 
(1912) 23 I. C. C. 31, and an article by the present writer entitled "Federal 
v. State Regulation of Railroads," 23 Case and Comment, 372. 

"Note 10 supra. 

"Note 11 supra. 



OUTSTANDING EVENTS IN RY. REGULATION 51 

Students of railway economics, who are unhampered by ex- 
perience in the technical, commercial and competitive principles 
which have produced the complicated system of rates heretofore 
in existence, are inclined towards a mileage system based more on 
cost of service than on value of service. Such a system, although 
not new and already in existence in some sections, would consti- 
tute a departure from the generally adopted rate system of the 
past; and such a change if suddenly made would be destructive 
of many markets and would require a permanent readjustment of 
existing methods of business and make advisable many changes 
of locations. It may be expected that the already applied prin- 
ciples of mileage scales of rates will be extended. 

Whatever development there may be in the principles applied 
in making rates, it may with reasonable certainty be anticipated 
that unjust discriminations against localities like rebates to indi- 
viduals will, as they should, disappear. 

Edgar Watkins. 
Atlanta, Ga. 



